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In the United States District Court, in and for 
the Northern District of California, Southern 
Division 


No. 27790-G 


In the Matter of 


LEK FONG FOOK, 
On Habeas Corpus 


PETITION FOR WRIT OF HABEAS CORPUS 


To the Honorable, the United States District Judge 
of the. United States District Court, in and for 
the Northern District of California: 


It is respectfully shown by the petition of the 
undersigned that the above named, Lee Fong Fook, 
hereinafter in this petition referred to as the ‘‘de- 
tained,’’ is unlawfully imprisoned, detained, con- 
fined and vrestramed of liberty by I. I*. Wixon, 

ev S) 
District Director, Immigration and Naturalization 
Service, San Francisco, California, in the said 
Northern District of California, Southern Division 
? 
thereot; that said imprisonment, detention, confine- 
? } ) ) 
ment and restraint are illegal and that the illegality 
thereof consists in this, to-wit: 


his affiant is informed and believes and there- 
fore alleges that said Lee Fong Fook is a citizen 
of the United States of America, having been born 
April 6, 1901, in San FYancisco, [1°] Cahtormay 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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that on August 14, 1944, such proceedings were 
taken and had by him, pursuant to the provisions 
of the applicable statutes of the State of California, 
to-wit: Sections 10,600 to 10,615 inclusive of the 
Health and Safety Code, that on said date the 
Superior Court of the State of California duly 
and regularly entered its decree in proceeding No. 
331145 of the records of the said Superior Court, 
decreeing that the said detained was born on said 
date in the said City and County of San Francisco, 
State of California; that no appeal has been taken 
from said decree and said judgment of said Court, 
and that said deeree is final. Section 10607 of said 
code was duly complied with. That pursuant to 
Section I, Article ITV of the Constitution of the 
United States, the said detained is a citizen of the 
United States of America. 

That said detained is an honorably discharged 
veteran of the United States Army, holding an 
honorable discharge dated February 10, 1943. 

That since his birth, as affiant is advised, believes 
and theretore alleges, the said detained has contin- 
uously resided in the United States until on or 
about January 31, 1947, when he left the United 
States for a temporary visit to China, and that 
thereafter and on or about August 25, 1947, he 
returned to the United States and endeavored to 
enter the United States through the port of San 
Francisco, State of California; that thereafter and 
for a long period of time he was held in confine- 
ment and incommunicado and was not permitted io 
see his friends or his counsel; that he ig still in con- 


4 Lee Fong Fook vs. 


finement and is being held in confinement by the 
said I. F. Wixon, District Director, Immigration 
and Naturalization Service, San Francisco, Cali- 
fornia, who has knowledge of the facts hereinabove 
stated, or has had sufficient time to ascertain those 
facts. 

That the said decree of the said Superior Court 
of the [2] State of California, in and for the City 
and County of San Francisco, is binding upon the 
said Immigration authorities and is so held to be 
binding upon them in a decision of the United 
States District Court for the Western District of 
Washington, in the matter of Dong Yee Yuen vs. 
R. P. Bonham, District Director, Immigration and 
Naturalization Service, Seattle, Washington; that 
uw true and correct copy of the said deersion, the 
oral opinion of the Court, is attached hercto and 
made & part hereo?. 

That the said detained is entitled forthwith to 
be released from the jlimprisonment, confinement 


ON 


and detention m which the said I. if. Wixon, Dis- 
trict Director, Immigration and Naturalization 
Service, San Francisco, California, now iliegally 
holds him. 

For a further and second ground for the release 
of the said detained from the said imprisonment, 
confinement and detention in which he is now being 


held, petitioner avers: 


Petitioner incorporates herein all of the allega- 
tions hereinabove set forth in this petition. 


I. F. Wixon, ete. o 


Petitioner states the fact to be that on several 
occasions during his confinement the said detained 
appeared before a Board of Special Inquiry who 
purported to try the case of the said detained and 
that the hearings before the said Board of Special 
Inquiry were ordered closed after purported testi- 
mony had been taken and had by said Board and 
that he will be further detained for a period of time 
unknown to him or to this petitioner, and will be 
detained for the term and the length of time to 
be determined by the said I. F. Wixon, District 
Director, Immigration and Naturalization Service, 
San Francisco, California; that issues of fact have 
been raised by the said Director and the said Board 
of Special Inquiry, and that the said detained was 
required to produce witnesses to meet said issues 
of fact while in confinement; that said detained 
found it a practical impossibility to do so; that 
while the said hearings were ordered closed under 
the practice of the said Immigration Service, the 
said detained is still entitled to produce witnesses 
upon his behalf, but cannot do so because he is kept: 
in confinement. 

That petitioner has been advised informally that 
the said Board of Special Inquiry will hold that 
said detained is not entitled to land in this country 
and 1s not a eltizen of this country, but this peti- 
tioner has received no official information ox official 
or other copies of any decision of the said Board. 
That the petitioner has just been advised and upon 
such advice and belief alleges, that a Mr. Chin, who 
was working with this petitioner assisting him ix 
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the said case, was debarred from seeing the said 
detained and was advised that no person can see 
said detained. 

That this affiant sent a telegram to the Honorable 
Joseph Savoretti, Assistant Commissioner, Immi- 
gration and Naturalization Service, at the main 
office of said Service in Philadelphia, Pennsylvania ; 
that a copy of the said telegram is attached hereto 
and that a copy of the reply to said telegram is 
attached hereto and both made a part of this peti- 
tion. That the fact, as stated in the reply mdicated 
by said telegram, that it is impracticable to release 
any person in like position as detained, is not suffi- 
cient to impinge or trespass upon or destroy the 
Constitutional rights and privileges o; the said ce- 
tained, and that the rule set forth in the decision 
by the United States Ciremt Court of Appeals, 
Ninth Oireuit, in the case of Yuen Boo Nine “ss. 
United States, 103 Federal Second 055, contains no 
such exception. That pursuant to Article V of the 
Amendments to the Constitution of the United 
States, this detained is entitled forthwith to be re- 
leased upon bail and now asks this Honorable Court 
to fix bail in a reasonable amount and oracr the 
release of this detained forthwith to the end that 
this detained will not be deprived of his ‘ onstitu- 
tional rights to due process. in the event of further 
trial, [4] said detained being held in said imprison- 
ment, his trial has been and would be unfair, arbi- 
trary, destructive of the Constitutional rights of the 
sald detained and therefore illegal and void, and 
it is to the best interest of both the said detained 
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and the said Immigraticn and Naturalization Serv- 
ice that said detained be forthwith released upon 
bond in the event that he is to be not forthwith 
released upon the first ground stated in this petition. 

That heretofore and on or about November 19, 
1947, in the matter of You Yut Gee, on Habeas 
Corpus, filed in the above Court, No. 27749R, the 
Honorable Michael T. Roche presiding, Judge, cn 
application for a writ of Habeas Corpus, the de- 
tained in said action, being in the identical posiiicn 
as the detained herein, was duly released upon said 
petition upon bail in the sum of $1000.00. 

That after the release of the said You Yut Gee, 
he being of the identical position as the detained in 
this case, petitioner requested the release of the 
detained from the local officials of the Immigration 
and Naturalization Service. ‘hey advised that they 
had no authority in the matter and would commu- 
nicate with the Central office at Philadelphia, Penn- 
sylvania. That attached hereto is a true and correct 
copy of a letter received by this petitioner on De- 
cember 1, 1947, which said copy of letter is made 
a part of this petition. 

For a further ground for the release of the said 
detained from the said imprisonment, confinement 
and detention in which he is now being held, peti- 
tioner avers: 


Petitioner incorporates herein all of the allega- 
tions set forth in the First and Second grounds of 
this petition. 
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Petitioner states the fact to be that the hearing 
of the petitioner before the Board of Special In- 
quiry thus far held is absolutely void, contrary to 
law, and of no force or effect, and [5] any order 
predicated thereon is void, contrary to law and of 
no force or effect, pursuant to the provision of 
Article V of the Constitution of the United States. 
‘hat in the decision of the United States Circuit 
Court of Appeals, Ninth Circuit, in the case of 
Yuen Boo Mme vs. United States, 103 Federal 
econd 3855, the following rule was firmly estab- 
lished: ‘‘The compulsion of the preparation of his 
or affirmative proof while nm confinement is an 
affront to the ordinary citizen’s concept of due 
process. ’’ 

This petitioner avers that durmeg the hearings 
before the Board of Special Inquiry he represented 
said detained, and because of the detention the dce- 
tained could not prepare for his defense nor obtain 
any witnesses to important and inaterial facts wth 
reference to the issues of fact raised by the said 
Board of Special Inquiry, that he couid have other- 
wise obtained had he been released upon bond; that 
his hearing was therefore arbitrary, unfair, vicla- 
tive of his Constitutional rights and void, and any 
action predicated upon said hearings before said 
Board is likewise void. 

This petitioner further states the fact to be that 
petitioner was deprived by said Board of his rights. 
under Article V of the Amendments to the Consti- 
tution of the United States, in this, that he was 
deliberately deprived of the right by said Board 
to cross-examine witnesses. 
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That the records of the hearings of the said de- 
tained by the said Board shows that pending the 
hearings before said Board, a member of said 
Board went to the City Hall, San Francisco, Cali- 
fornia, interviewed witnesses, the names of which 
this petitioner does not know, and looked at maps, 
assertedly official, and went around certain parts of 
Chinatown looking for witnesses for the hearing 
and took the testimony of one James Lee, whether 
under oath or otherwise petitioner does not know, 
and then introduced into evidence the statemenis ot 
said witness and a statement [6] of what was shown 
on said assertediy official maps; that thereafter the 
said member of the said Board again engaged in a 
search for witnesses and again took the testlimceny 
of the witness. James Lee and again introduced into 
evidence the statements of the said James Lee, upon 
issues of which said evidence thus introduced and 
placed in the record by the said member of said 
Board was regarded by the Board and by such 
member as material to the issue of whether detained 
is or is not a eitizen of the United States. ‘That in 
thus depriving said detained of his right to cross- 
examine witnesses and in thus searching out for 
witnesses against this detained and in thus receiving 
as evidence the testimony of the said so-called wit- 
ness and of said maps, this said detained was de- 
prived of his right of cross-examination of all of 
said witnesses, was given an arbitrary and unfair 
trial and was completely deprived of his rights to 
due process, and that the trial was had contrary to 
the ordinary concepts of fair play and fairness. 
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That the hearings of said Board of Special Inquiry 
are void and that any order of deportation that may 
be predicated upon them is likewise void. 

This petitioner hereby refers to and incorporates 
herein all of the records of files and proceedings in 
the matter of Lee Fong Fook before the Board of 
Special Inquiry and alleges his willingness to in- 
corporate and have considered as a part and parcel 
of this petition when the same shall be presented 
to this Court. 

That while the detained is entitled to appeal from 
the said order of the said Board of Special Inquiry 
to the Director of Immigration and Naturalization 
Service at Philadelphia, that such appeal would be 
an idle act since the matters hereinabove alleged 
appear upon the face of the record of the hearings 
of the said detained before said Board of Special 
Inguiry, all of which make the said record of the 
said hearing void upon its face and [7] of no rerce 
or effect. 

Wherefore petitioner prays that a writ of Habeas 
Corpus issue herein as prayed for, directed to said 
J. F. Wixon, District Director, Immigration and 
Naturalization Service, San Francisco, California, 
commanding and directing him to bring the body of 
said detained before this Court at a time and place 
to be specified by this Court, together with the cause 
of his detention, so that the same may be inquired 
into, to the end that said detained may be restored 
to his liberty and go hence without delay, and that 
upon the issuance of an order to show cause herein, 
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the Court fix bail in a reasonable amount so that 
his detention may immediately cease. 


Dated, San Francisco, California, December 8, 


il /s/ G. C. RINGOLE, 
Attorney for Lee Fong Fook, 
Detained. 


State of California, 
City and County of San Francisco—ss. 

The undersigned being first duly sworn, deposes 
and says: 

That he is the petitioner named in the foregoing 
petition; that he knows the contents thereof; that 
the same is true of his own knowledge except as to 
those matters which are therein stated on his infor- 
mation and belief, and as to those matters, he be- 
heves 1t to pe true. 

/s/ G. ©. RINGOLE. 


In the United States District Court for the Western 
District of Washington, Northern Division 
No. 17382 
ee ON Petitioner, 
vs. 
R. P. BONHAM, District Directcr, Immigration 
and Naturalization Service, Seattle, Wash- 


meson, Respondent 


COURT’S ORAL OPINION 
February 20, 1947 


The Court: ‘here are a number of other grounds 
here, but this, to the Court, is the major considera- 
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tion in this case, and unless there is some proof 
that this whole proceeding is a fraud—and of course 
you cannot contend that the Superior Court records 
of the State of California are a fraud, but that there 
was a fraud practiced upon that Court 

Mr. Belcher: No such contention here, your 
Honor. 

The Court: Well, if you admit that I don’t think 
that it is necessary for the Court to go into this 
whole record. 

Mr. Belcher: It does seem to me, and it seemed 
to me at the time the matter was first taken up by 
the Immigration officials with me, that that was the 
hurdle that they had to overcome. I couldn’t for 
the life of ne see why the Immigration officials 
could not and are not bound. 

The Court: Have you read this Finding 7, I 
guess they label it, on page 4, Nune Pro Tune Birth 
Certificate, order [9] 

Mr. Belcher: Finding No. 4? 


The Court: No. 7 on page 4. £ shall read it and 
then get it in the record in this manner: 


‘In 1930 the applicant filed a petition in the 
Superior Court at San Francisco for adjudica- 
tion of birth in San Franeisco. Exhibit 1.” 
That evidently is this record here. ‘“The appli- 
cant testified during his original examination 
that testimony was taken from himself and 
mother and ‘I don’t remember anyone else.’ On 
examination about four months later he says 
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that his two brothers also testified at the hear- 
ing; that the trial lasted about one hour and 
was completed during the forenoon. The birth 
certificate shows that the applicant was born 
on Commercial Street, San Francisco. He was 
given the opportunity to explain why his birth 
certificate shows birth on Commercial Street 
instead of Grant Avenue, but declined to 
answer. He again said that his mother told him 
that he was born on Grant Avenue. 

‘It is apparent that the proceedings in the 
Superior Court were entirely ex parte and not 
contested. The Order merely says that on De- 
cember 5, 1900, a male child named Dong Yee 
Yuen was born to Dong Hung and Leon Shee 
in San Francisco. Photograph of the applicant 
and his alleged mother are attached to the 
Order, but no reference is made in ithe Order 
or Petition to the photographs. Considering 
the court record on its face value the ‘ ouxrt did 
not hold that this particular applicant was 
born in San Irancisco, but merely held that a 
person named Dong Yee Yuen was born in San 
Francisco. 

‘Notwithstanding any discrepancies appear- 
ing in the present proceedings, it is not believed 
that the Superior Court record is any evidence 
that the applicant was [10] born in San Fran- 
eisco. Similar Orders from the same Court and 
birth certificates were presented by Wong Foon 
and Wong Quai in their applications for return 
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citizen’s certificates, and it was held on appeal 
that such Orders and birth certificates did not 
prove birth in San Irancisco. See Central 
Office——”’ 


Well, with that conclusion, this Court cannot in 
any way agree. A solemn decree from a state court 
of general jurisdiction must be accepted for the 
recitations contained in it, and this being supported 
by a photograph of the individual, cannot lightly 
be brushed aside by the administrative branch of 
the Government, and I feel under this fact alone, 
Mr. Belcher, that 1 must sustain the application for 
a writ and direct that the petitioner be discharged 
from custody, by reason of the fact that he has 
established by competent proof that he is an 
American-born citizen. 

The matter of taking an American-born citizen, 
irrespective of what his nationality or his origin in 
nationality might have been, was so well pointed 
out by Judge Denman in a case that is somewhat 
similar here, and particularly now that the Chinese 
race are no longer excluded from the rights of 
aliens that were denied to them by the earlier Chi- 
nese exclusion laws—those have all been repealed, 
and there is certainly no reason at all to approach 
a problem of this kind in any other manner than 
we would that of any other nationality, and here, 
whatever the motives were, this petitioner saw fit. 
some years during the hfetime of his mother, to, 
in compliance with the laws of the State of Cali- 
fornia, file his petition and secure a judicial deter- 
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mination of the place of birth, and to me it estab- 
lishes clearly that he has all the rights of a natural- 
born citizen, being such himself, and so judicially 
determined to be, unless you could attack this 
decree on the ground of fraud. [11] 

Mr. Belcher: Apparently that is not the theory. 

The Court: The finding here, of the Immigra- 
tion Service, is that it might have been somebody 
else, but the Court decrees are too important and 
too serious a matter to be set aside by an assump- 
tion they might have been in error, so you may 
prepare findings, based upon this single ground. I 
am not going into the others. 


Certificate 


I, Russell N. Anderson, official court reporter for 
the above-entitled court, do hereby certify that the 
foregoing is a true and correct transcript of the 
matters therein set out. 

/s/ RUSSELL N. ANDERSEN. [12] 


[Western Union Night Letter] 


Honorable Joseph Savoretti 
Assistant Commissioner, 
Immigration & Naturalization 
Franklin Trust Building 
Philadelphia, Pennsylvania 


This wire sent knowledge San Francisco office. 
Numerous cases pending veterans holding final de- 
crees Superior Court, California, duly finding each 
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born San Francisco or elsewhere California, all in 
confinement. I represent three cases, now trying one 
before Board. Adequate preparation meet issues of 
fact raised by Board impossible because applicants 
in detention. Attention invited following rule in 
Yuen Boo Ming vs. United States 103 Federal Sec- 
ond 350: ‘The compulsion of the preparation of his 
or her affirmative proof while in confinement is an 
affront to the ordinary citizens concept of due 
process.’’ Therefore hearings while applicants in 
confinement invalid since confinement violative Con- 
stitutional rights. Respectfully request applicants 
forthwith be released bond or own recognizance. 


GUS C. RINGOLE. 
: Attorney 


709 Central Tower 
San Francisco. California 


| Western Union Night Letter. } 
1947 Nov 14 PM 6 11 


PA5ST5 

P.LR619 47 DL Collect. 
Philadelphia Penn 14 701 P 
Gus C Ringole, Esquire 

709 Central Tower Bldg. SFran. 


Reference is made to your telegram November 6 
regarding the detention of applicants for admission 
at San Francisco pending determination of citizen- 
ship status. After careful consideration of matter 
it is deemed impracticable to grant vour request for 
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release of these persons from custody pending dis- 
position their cases. 
JOSEPH SAVORETTI, 
Assistant Commissioner, 
Immigration and Natz Sve. 


U. S. Department of Justice 
Immigration and Naturalization Service 
San Francisco 11, California 


November 26, 1947 


1300-63804, 63805, 63806, 60052, 60053, 58482, 58483 
Mr. Gus C. Ringole 

Attorney at Law 

Central ‘Tower 

San Francisco, California 

Dear Sir: 


Re: Wong Fon, Wong Yock and alleged wife Chin 
Pui Ching, Fong Fook Lee and alleged wife 
Neg May Sang, Mar foo Ling alias Hrank Mar 
and alleged wife Ong Gew Fung 


Reference is made to your letter of November 19, 
1947, wherein you request that the above-named in- 
dividuals be released from detention under the same 
conditions as the order entered in the case of You 
Yut Gee by the United States District Court at San 
Francisco, California. 

You were advised informally at that time that 
this office could not under any outstanding law or 
regulation grant your request, but that in view of 
the circumstances your letter had been transmitted, 
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by air mail, to the Central Office of this Service, 


Philadelphia, Pennsylvania, for further considera- 
tion. 


We have now been advised by our Central Office, 
in a telegram dated November 26, that your appli- 
cation for release of all these aliens has been denied. 

Very truly yours, 
For the District Director 
San Francisco District 
/s/ JOSEPH 8. HERTOGS, 
Assistant Chief, 


Entry and Departure Sec- 
tion. 


[ Endorsed]: Filed Dec. 8, 1947. [15] 


re 


In the United States District Court in and for 


the Northern District of California, Southern 
Division 


No. 27790G 
In the Matter of 
LEE FONG FOOK, 
On Habeas Corpus. 
ORDER TO SHOW CAUSE ON PETITION 
FOR WRIT OF HABEAS CORPUS 


Upon reading and filing the verified petition 
herein of G. C. Ringole, petitioner herein, praying 
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for the issuance of a writ of habeas corpus, ease 
cause appearing therefor, 

It Is Hereby Ordered that I. F. Wixson, mitted 
Director, Immigration and Naturalization Service, 
San Francisco, California, be and appear before 
this Court on the 15th day of December, 1947, 
at the hour of 10 a.m. of said day, to show cause, 
if any he has, why a writ of habeas corpus should 
not issue in this matter as herein prayed. : 

Tt Is Hereby Further Ordered that a copy of this 
order be served upon said I. F. Wixson, District 
Director, Immigration and Naturalization Service, 
San Francisco, California, or such other person hav- 
ing said detained in custody as an officer or subor- 
dinate to said I. F. Wixson, District Director, 
Immigration and Naturalization Service, San Fran- 
eisco, California. 

Dated: San Francisco, California, December 8, 
1947. | 

LOUIS E. GOODMAN, 
Judge. 


[Endorsed]: Filed December 8, 1947. [17] 


[Title of District Court and Cause. ] 
ORDER TO ISSUE WRIT OF HABEAS 
CORPUS 
Good cause appearing therefor, 


It Is Hereby Ordered that a writ of habeas cor- 
pus issue herein to J. F. Wixson, District Director; 


20 Lee Fong Fook vs. 


Immigration and Naturalization Service, San Fran- 
cisco, California, commanding him to produce be- 
fore the above Court the body of said Lee Fong 
Fook on to wit: the 15th day of December, 1947, 
at the hour of 10 a.m. of said day, and to make 
due return to said writ at any time upon the morn- 
ing of said day. 

Done in Open Court this 8th day of December, 
1947. 

LOUIS E. GOODMAN, 
District Judge. 


[Endorsed]: Filed December 9, 1947. [18] 


[Title of District Court and Cause. | 


WRIT OF HABEAS CORPUS 


The President of the United States of America to 
I. F. Wixson, District Director, Immigration 
and Naturalization Service, San Francisco, Cali- 
fornia, Greeting: 


You are hereby commanded that the body of Lee 
Fong Fook by you restrained of his hberty as it is 
said, detained by whatsoever names the said Lee 
Fong Fook may be detained, together with the date 
and cause of his being taken and detained, you 
have before the Honorable Louis E. Goodman, 
Judge of the United States District Court in and 
for the Northern District of California, Southern 
Division, at the courtroom of said Court in the Post 
Office Building, Seventh and Mission Streets in the 
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City and County of San Francisco, State of Califor- 
nia, at 10 o’clock a.m. on the 15th day of December, 
1947, then and there to do, submit to and receive 
whatsoever the said Judge shall then and there con- 
sider in that behalf; and have you then and there 
this writ. 

Witness the Honorable Louis E. Goodman, Judge 
of the United States District Court, at San Fran- 
cisco, California, this 9th day of December, 1947. 


[ Seal ] C. W. CALBREATH, 
Clerk of the Above Court, 


By L. C. JACOBSEN, 
Deputy Clerk. 


[Endorsed]: Filed December 9, 1947. [19] 


[Title of District Court and Cause. | 


RETURN TO WRIT OF HABEAS CORPUS 


Now comes I. I’. Wixson, as District Director, 
Immigration and Naturalization Service, Port of 
San Francisco, and, making a return on the Writ 
of Habeas Corpus heretofore issued by this Court 
on December 4, 1947, produces the body of the 
petitioner, Lee Fong Fook, before this Court and 
states: 

JE. 


The petitioner is detained in custody by respond- 
ent as an applicant for admission to the United 
States at the Port of San Francisco who did not 
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appear to the Hxamining Immigrant Inspector at 
the Port of San Francisco to be clearly and beyond 
a doubt entitled to enter, and in whose case an Order 
of Exclusion was made by a Board of Special In- 
quiry, regularly sworn and convened, pursuant to 
the [20] provisions of 8 U.S.C. 1538, the said Order 
being dated November 28, 1947. 


iT. 


The petitioner has indicated his intention of ap- 
plying for a review of the finding of the Board of 
Special Inquiry ordering his exclusion to the Com- 
missioner of Immigration and Naturalization, as is 
provided by 8 U.S.C. 153. 


TUL. 


There is attached hereto and marked ‘ Exhibit 
A’’ a certified copy of the record of the Board of 
Special Inguiry hearing in the case of the petitioner 
and of his wife, Ng May Sang. 

Respondent prays that the Writ of Habeas Cor- 
pus heretofore issued be discharged and the peti- 
tioner remanded to his custody. 


T. F. WIXSON, 
District Director, Immigration and Naturalization 
Service, Port of San Francisco, California. 


[indorsed]: Filed December 12, 1947. [21] 
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TRAVERSE TO RETURN 


Comes now petitioner and files this as traverse to 
the return to writ of habeas corpus in the above 
cause, filed by I. F. Wixson, District Director, Im- 
migration and Naturalization Service, Port of San 


Francisco: 
ie 


The examining Immigration Inspector at the 
Port of San Francisco who examined said Lee Fong 
Hook, did so contrary to and in violation of the 
Administrative Procedure Act, Section VI, read- 
ing in part as follows: 


‘*Hixcept as otherwise provided in this Act— 


(A) Appearance: Any person compelled to 
appear in person before any agency or 
representative thereof shall be accorded 
the right to be accompanied, represented, 
and advised by counsel * * * Every party 
shall be accorded the right to appear in 


We, 


person or by or with counsel * * * 


(B) Investigations: No process, require- 
ment of a report, inspection, or other 
investigative act or demand shall be is- 
sued, made, or enforced in any manner 
or for any purpose except as authorized 
by law” | | 


That the said Lee Fong Fook was during the en- 
tire examination [22] by said Immigration Tnspec- 
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tor denied the right to counsel and to be accom- 
panied, represented or advised by counsel; that said 
inspection and said examination was wholly void 
and thus the Board of Special Inquiry was not reg- 
ularly, or at all, sworn and/or convened. 


IE 


Petitioner has indicated his intention of applying 
for a review of the findings of the Board of Special 
Inquiry ordering his exclusion by the Commis- 
sioner of {mmigration and Naturalization, but at 
the same time demanded the admission to bail of 
said Lee Fong Fook so that pending said appeal 
the said Lee Fong Fook would be given the oppor- 
tunity to find witnesses for his defense and to ob- 
tain a re-hearing and re-opening of the case, all as 
authorized by applicable regulations and the prac- 
tice of the Immigration and Naturalization Service. 

That petitioner files this traverse, not only as 
such, but as an amendment to his petition for writ 
of habeas corpus herein. 


ieIn: 


Petitioner places of record his objection to all of 
the testimony set forth in Respondent’s Exhibit A, 
except proof of his marriage to his wife, and ex- 
cept the certified copy of the Decree of the Superior 
Court of the State of California, in and for the “ ity 
and County of San Francisco, the final decree adju- 
dicating his birth in San Francisco, and his hon- 
erable discharge and proof of his identity as being 
the holder of said honorable discharge and the 
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person mentioned in said decree on the ground 
that the testimony is incompetent and immaterial, 
and on the further ground that all the proceedings 
of the said Board are void because predicated upon 
the investigation and inspection of the Immigration 
Inspector at the Port of San Francisco, done and 
made in violation of the Administrative Procedure 
Act as hereinabove quoted. [23] 

Petitioner avers that there are no facts to be 
considered by the Court, but that the following ques- 
tions of law arise: 


1. Is the decree of the Superior Couit of the 
State of California, in and for the City and 
County of San Francisco, dated August 14, 
1944, in Proceeding No. 331145, decreeing that 
said detained was born in San Francisco, bind- 
ing upon the Immigration and Naturalization 
Service (Dong Yee Yuen vs. Bonham, Oral 
Opinion attached to petition) ? 


2. Is the hearing before the Board of Special 
Inquiry of the detained invalid by virtue of 
the above quoted provision of the Administra- 
tive Procedure Act? 


3. Is the hearing before the Board of Special In- 
quiry, if otherwise valid, void and of no force 
and effect because said detained was kept in 
confinement throughout said hearing and thus 
denied due process of law (Yuen Boo Ming 
vs. United States, 103 Federal Second 355) ? 


4. Are the proceedings of the Board unfair and 
arbitrary, not only for the above reasons but 
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because testimony of witnesses was inserted in 
the record taken by the Board itself outside 
of the hearing and presence of the detained, 
and without permitting him the right to cross- 
examine the said witnesses ? 


do. Is detained presently bailable? 
Respectfully submitted, 
/s/ G. C. RINGOLE, Petitioner, 
Attorney for Lee Fong Fook. 


[Endorsed]: Filed December 15, 1947. [24] 


In the United States District Court, for the Northern 
District of California, Southern Division 


No. 27790-G 


In the Matter of 
LEE FONG FOOK, 
On Habeas Corpus. 

Rk. C. Ringole, 709 Central Tower, San Francisco, 
Calif., Attorney for Lee ong Fook. 

Frank J. Hennessy, United States Attorney; Ed- 
gar B. Bonsall, Assistant United States Attorney, 
attorneys for Respondent. 


OPINION AND ORDER 
Goodman, District Judge. 


On August 5, 1947, petitioner arrived at the Port 
of San Francisco aboard the steamship ‘‘General 
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Meigs”? on a return trip from China. He was re- 
fused entry to tthe United States by Immigration 
officials, and ever since arrival has been and still is 
detained in their custody. While he was in such 
detention, an Immigration Board of Special In- 
quiry [25] (8 USC 153) conducted hearings on a 
number of different days in October and Novem- 
ber of 1947, at all of which petitioner was repre- 
sented by counsel of his choosing. On December 1, 
1947, the Board of Special Inquiry denied petitioner 
admission into the United States on the ground that 
he was an alien not eligible for admission. (immi- 
gration Act of 1924, Sec. 13.) Thereupon petitioner 
entered an appeal to the Commissioner of Immigra- 
tion and Naturalization. Pending the appeal and 
on December 8, 1947, petitioner filed a petition for 
writ of habeas corpus in this court. Therein peti- 
tioner alleged that he was an American citizen by 
birth and that the respondent was unlawfully re- 
straining him of his liberty. For the purpose of 
inquiring into the cause of the alleged restraint of 
liberty (28 USC 452), the Court issued a writ of 
habeas corpus and directed respondent to produce 
the body of the petitioner at a date fixed in the writ. 
Respondent complied with the writ and also filed a 
return in which the proceedings of the Board of 
Special Inquiry and the evidence there considered 
were set out. No evidence was presented to the 
Court upon the hearing, except the affidavit of pe- 
tioner’s counsel in support of his application fer 
relense pending the administrative proceedings hen 
fore the Immieration authorities, and the cause was 
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submitted upon the petition, the return, the traverse 
thereto, and upon briefs to be filed, all of which are 
now betore the Court. 

There is no dispute about the following facts: 


At jeast from early childhood, petitioner was con- 
tinuously a resident of the United States. On Sep- 
tember 23, 1942 he was inducted into the United 
States Army. On February 10, 19438, he was hon- 
onably discharged from the Armed Forces. His 
certificate of discharge recites that he was born in 
San Francisco, State of California, and was 4114 
years of age at time of enlistment. His army serv- 
ice was entirely in the United States. On August 
14, 1944, he obtamed in the Superior Cowt of the 
State of California, in and for the City and County 
of San Francisco, under the provisions of the 
Health and Safety Code of the State of California, 
(Sections 10600 etseq.) an order of said court 
establishing the fact that he was born on the 6th 
day of April, 1901, in San I’ranciseo, California. On 
Decernber 2, 1946, United States Passport No. 
159007 was issued io petitioner by the State De- 
partment of the United States wherein it was stated 
that be was an American eciizen. Thereupon peti- 
tioner left the eontinental United States for a visit 
to China. Upon his attempted re-entry on August 
20, 1947, the passport as well as certified copies of 
his Army discharge and the State Court order 
establishing bitth were tendered to the Immigration 
officials as evidence of his right to re-enter the 
United States. 
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At the hearings conducted by the Board of Spe- 
cial Inquiry, the petitioner and his wife, whom he 
had married on his visit to China, as well as the 
witness who testified on petitioner’s behalf in the 
State Court proceeding to establish his birth, were 
questioned. The testimony raised an issue as to 
whether petitioner had in fact been born in the 
United States. The Board of Special Inquiry de- 
termined this issue adversely to petitioner. This 
was clearly within the power of the Immigration 
Authorities. Petitioner was not entitled to a judicial 
hearing as to his right to admission. (Wong Wing 
Sing et ux.v. Nagle, 299 F. 601; (9th Cir.); Ex 
Parte Yoshimasa Nomura, 297 F.. 191 (9th Cir.); 
Ex Parte Fong Chow Oi, 15 F. 2d 209 (D.C. Cal.) 


IE 


At the hearing in this Court, petitioner contended, 
as he did through his counsel before the Board of 
Special Inquiry, that the decree of the Superior 
Court of the State of California has established pe- 
titioner’s birth in the United States, and that it 
was beyond the authority and power of the immi- 
gration officials to pursue any inquiry as to the 
deeree’s validity. The argument of the petitioner in 
this regard is that the State Court decree is an 
adjudication of petitioner’s citizenship by which the 
United States is bound under the Full Faith and 
Credit provision of the Constitution (Const: = 
IV), as extended by statute to the Federal og 
(28 USC 687.) 
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Neither reason nor authority support this conten- 

tion. 
“The proceeding authorized by California state 
law for the establishment of the fact of birth is not 
an adversary proceeding, save and except that the 
statute requires that notice of the hearing be given 
to the District Attorney of the county wherein the 
hearing is had. The United States not being a party 
to such proceeding, nor having consented thereto, is 
not bound by the state court adjudication. Particen- 
larly is this so as to the administration of laws of 
the United States, which it alone enforces. (Const. 
Art. I, Sec. 9, Clause 1.) If the California Court 
had granted petigoner a decree of naturalization, 
pursuant to its authority so to do expressly granted 
by Congress (54 Stat. 1140; 8 USC 701), then of 
course such a decree would be fully binding on the 
United States and could only be attacked in the 
inanner provided by Federal Statute. (8 USC 738). 
But jurisdiction to adjudicate the citizenship status 
of a United States resident has never been con- 
ferred by Congress on state courts. Consequently, 
any state court [28] judgment purporting to exer- 
eise that jurisdiction cannot, to that extent, claim 
of the Federal Courts full faith and evredit. 

The state court decree establishing birth 1s no 
more conclusive upon the United States as to eiti- 
zenship or as to the right of entry into the United 
States than would be the finding of a state court in 
a proceeding between private litigants wherein it 
might be necessary or proper in deciding property 
or personal rights to find the date or place of birth 
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of one of the litigants before the court. In my 
opinion the decree of the state court is evidence of. 
petitioner’s birthplace but not conclusive proof of 
his citizenship. The United States has the full right. 
to inquire into the facts upon which American citi- 
zenship is claimed, when entry into the United 
States is sought; and the burden of proving that 
citizenship is upon the person seeking entry.! If 
this were not so, the doors would be wide open to 
fraud upon the part of entrants in the claim of 
citizenship or fraud in obtaining state decrees as to 
birth? Lee Leong v. U. 8. 217 Fed. 48; Ex Parte 
Lee, 49 Fed. 2d 486. 468, 

Hence the claim that the petitioner should be 
uneonditionally released from custody, upon the 
ground of the conclusiveness of the state court de- 


eree, 18 rejected. 
IT. 


In further support of his claimed right to uneon- 
ditional release from custody, petitioner contends 
that he was not accorded due process by the Immi- 


1Upon his attempted entry, petitioner was subject 
to the immigration laws as if he had never resided 
in the United States. (U.S. ex rel. Stapf v. Gore 
ye, W. &. 129.) 

2The record here shows that the sole witness for 
the petitioner in the state court proceedings to es- 
tablish birth, there testified to having seen petitioner 
immediately after he was born in San Francisco in 
1901. This same witness later testified before the 
eee oun Authorities that he saw petitioner for 
the first time in 1911 or 1912 when the nae? Was 
about three or four years old. | 
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gration Authorities in that the was not represented 
by counsel at the preliminary investigation and be- 
cause of the admission at the hearing before the 
Board of Special Inquiry cf alleged incompetent 
and improper evidence. These contentions, however, 
are pre-mature, inasmuch as the adininistrative pro- 
ceedings have not yet been completed. The writ will 
not generally he as to errors or irregularities in 
administrative proceedings themselves until peti- 
tioner has fully pursued the administrative remedies 
provided by law. (U. 8. Tuck, 194 U. S. 161; U. 8. 
ex rel. Loucas v. Comm. of Im. 49 Fed. 2d 473.) 
Final determination may be favorable to petitioner 
or a rehearing may be ordered, thus providing an 
opportunity for correction of any possible errors 
theretofore committed. Primarily, however, any 
such errors or irregularities must be viewed against 
the background of the entirely completed adminis- 
trative proceedings before it can be determined 
judicially whether or not they have in fact impaired 
the fairness and due process of such proceedings. 


TA: 


Tn his petition for the writ, petitioner claimed 
that because of his confinement by the immigration 
officials, he was unable to obtain witnesses on his be- 
half and he prayed to be released on bail until the 
final determination of the administrative and court 
proceedings. But at the hearings before this Court 
this plea. However, this contention was re-asserted 
in petitioner’s briefs and the issue thus raised was 
argued by both sides. Under the special cireum- 
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stances of this case and in furtherance of justice in 
the conduct of the attacked administrative proceed- 
ing, 1t should be decided. 

Petitioner is not an alien seeking entry to the 
United [30] States for the first time. Indisputably 
he has lived in the United States continuously from 
very early youth. He served honorably in the armed 
forces. He was accepted in the armed forces as an 
American citizen. He could have resided here, citi- 
zen or not, the rest of his life. He is entitled at 
least to the presumption that he is a citizen of the 
land in which he resided. Shelton v. Tiffin, 47 U.S. 
162; Ex Parte Delaney, 72 I’. Supp. 312. By the 
happenstance of his visit to China and his attempted 
re-entry, he may never be permitted to cross the 
barrier into the land where he has lived so long and 
which he has honorably served. By this same hap- 
penstance, he must prove his American citizenship 
in order to pass the barrier. He musi reach into the 
remote past. In justice to him, he should have some 
liberty, if the circumstances warrant it, to obtain 
witnesses to prove the fact, if it be such, of his 
birth.’ 

These and similar considerations have prompted 
courts, to recognize power in themselves, independ- 
ent of statute, to grant in habeas corpus proceed- 
ings, temporary release to persons detained by 


3Although the proceedings before the Board of 
Special Inquiry have been concluded, the case may 
be reopened for the taking of additional evidence. 
(Immigration and Nationality Laws and Regula- 
tions, See. 136.5, 136.6.) 
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government authorities for deportation. In re Lum 
Poy, 128 Fed. 974; Principe v. Ault, 62 F. Supp. 
279; Wright v. Henkel, 190 U. S. 40. Such courts 
have spoken of this type of liberty as ‘‘release on 
bail.”’ This, in my opinion, is not wholly accurate. 
Nor to release on bail is to unnecessarily usurp and 
invade the reach of the writ of habeas corpus. Nor 
need the power of the court to grant such form of 
release be sought in the Jaw of recognizance. For 
the habeas corpus statute itself empowers a Federal 
Judge to make such order as justice and law re- 
quires. (28 USC 461.) Therefore, wherever circum- 
stances impel the conclusion that due process in any 
particular administrative immigration proceeding 
cannot be achieved without allowing the detained 
person some liberty of action wherewith to fully 
prepare his case, temporary release for that particu- 
lar purpose has statutory sanction. Release from 
restraint under writ of habeas corpus need not be 
full or unconditional. The type and character of 
such release may in itself be less or different than 
complete release.* 

It is my opinion that the court, under 28 USC 
461, has power to grant conditional or partial re- 
lease from restraint, wherever required by the eir- 


4K). G., the writ of habeas corpus ad prosequen- 
dum and the writ of habeas corpus ad testificandum 
each contemplate a release for a limited purpose, 
without full discharge from custody. Likewise, nm 
habeas corpus proceedings, prisoners serving under 
defective sentences have been ordered returned to 
the district where convicted for correction of sen- 
tence. See Bledsoe v. Johnston, 58 Fed. Supp. 129. 
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cumstances of the case in order to cure a mischief 
not otherwise reachable, which would to any extent 
taint the detention with unfairness. And if deten- 
tion during the course of the administrative pro- 
ceedings is of the essence of such unfairness, it 
would be unjust to await termination of the pro- 
ceedings in reliance upon the concept that the peti- 
tioner might finally prevail. 

For the reasons heretofore stated, the uncondi- 
tional release of petitioner from the custody of the 
Immigration Officials is refused without prejudice. 

The respondent is ordered to produce the peti- 
tioner in Court on Monday, February 2, 1948 at 2 
o’eleck p. m. for a hearing to determine whether 
petitioner should be released upon such conditions 
and for such a period of time as may be proper and 
in furtherance of justice. 


Dated: January 23, 1948. 


LOUIS E. GOODMAN, 
United States District Judge. 


(Entered in Civil Docket Jan. 27, 1948.) 


[Endorsed]: Filed Jan. 26, 1948. [32] 
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ORDER DENYING PETITION FOR WRIT 
OF HABEAS CORPUS 


In the above cause, a petition having been filed 
on behalf of the above named Lee Fonk Fook, for a 
Writ of Habeas Corpus, and thereafter the Court 
having issued a Writ of Habeas Corpus to which a 
return was duly made by I. F. Wixson, District Di- 
rector Immigration and Naturalization Service, 
san Francisco, California, and a traverse thereafter 
having been duly filed on behalf of the said detained, 
Lee Fong Fook, and the matter having been heard 
and submitted to the Court, and the Court having 
filed its opinion herein on January 26, 1948, 

Now, Therefore, upon the grounds stated in said 
opinion, It Is Hereby Ordered and Adjudged, and 
this Court does Hereby Order and Adjudge that the 
said petition be and the same is Hereby Denied, and 
said Lee Fong Fook be and he is hereby remanded 
to the custody of the said I. F’. Wixson District Di- 
rector Immigration and Naturalization Service, 
San Francisco, California, except that he may be 
conditionally and temporarily released only, upon 
posting bond in the sum of One thousand ($1,000) 
Dollars. 

Done in open Court this 6th dav of February, 
1948. 

LOUIS E. GOODMAN, 
District Judge. 


(Entered in Civil Docket Feb. 7, 1948.) 
[Endorsed]: Filed Feb. 6, 1948. [33] 
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NOTICE OF APPEAL 


Notice is hereby given that the above named Lee 
Fong Fook does hereby appeal to the United States 
Circuit Court of Appeals for the Ninth Circuit from 
the order made and entered herein, February 6, 
1948, denying the petition herein for a writ of 
habeas corpus upon his behalf and from the whole 
thereof. 


Dated: February 9, 1948. 


/s/ G. C. RINGOLE, 
Attorney for Lee Fong Fook. 


Receipt of a copy of the foregoing notice of ap- 
peal is hereby acknowledged this 9th day of Feb- 
ruary, 1948. 


FRANK J. HENNESSY, 
United States Attorney. 


By DANIEL O. DEASY, 
Assistant United States 
Attorney. 


Attorneys for Respondent. 


[Endorsed]: Feb. 9, 1948. 
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NOTICE OF APPEAL 


Notice is hereby given that the above named Lee 
Fong Fook does hereby appeal to the United States 
Circuit Court of Appeals for the Ninth Circuit from 
the opinion and order made and entered into herein 
January 26, 1948, and from the whole thereof. 


Dated: February 10, 1948. 
/s/ G. . RINGOLE, 
Attorney for Lee Fong Fook. 


Receipt of a copy of the foregoing notice of ap- 
peal is hereby acknowledged this 10th day of Feb- 
ruary, 1948. 

FRANK J. HENNESSY, 
United States Attorney. 


[Endorsed]: Filed Feb. 10, 1948. 
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DESIGNATION OF RECORD ON APPEAL 


To the Clerk of the United States District Court 
for the Northern District of California, South- 
ern Division: 

It is respectfully requested that the following be 
submitted to the Clerk of the United States Cirenit 

Court of Appeals for the Ninth Cireuit: 


1. Petition for Writ cf Habeas Corpus on be- 
half of the above named Lee Fong Fook filed. 


I. F. Wrxon, ete. 39 


2. Order to Show Cause Why Writ of Habeas 
Corpus Should not issue. 

3d. Writ of Habeas Corpus. 

4. Return of Respondent, I. F. Wixson, District 
Director, Immigration and Naturalization 
Service, San Francisco, California. 

do. Traverse of Lee Fong Fook. 

6. Opinion of Court filed January 26, 1948. 

7. Order denying petition for Writ of Habeas 
Corpus. 

8. Memorandum of points and authorities on be- 
half of both parties herein. 

9. Exhibits including, but not limited to, hon- 
orable discharge, U. S. Army, of Lee Fong 
Fook, Order establishing birth of Lee Fong 
Fook by Superior Court, San Francisco. 


10. Notices of Appeal. 
Dated: February 10, 1948. 


73) O- Oe GON. per CAG J, 
Attorney for Lee Fong Fook. 


Receipt of a copy of the foregoing designation of 
record on appeal is hereby acknowledged this 10th 
day of February, 1948. 


/s/ FRANK J. HENNESSY, 
United States Attorney. 


[Endorsed]: Filed Feb. 10, 1948. 


40 Lee Fong Fook vs. 


District Court of the United States 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court of 
the United States, for the Northern District of 
California, do hereby certify that the foregoing 38 
pages, numbered from 1 to 38, inclusive, contain a 
full, true, and correct transcript of the records and 
proceedings in the matter of Lee Fong Fook on 
Habeas Corpus No. 27790 G, as the same now re- 
main on file and of record in my office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on ap- 
peal is the sum of $4.40 and that the said amount 
has been paid to me by the Attorney for the ap- 
peliant herein. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, ‘California, this 12th day of Feb- 
ruary A. D. 1948. 


l Seal | C. W. CALBREATH, 
Clerk. 


/8/ HK. H. NORMAN, 
Deputy Clerk. 
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having been filed herein on the ob. _. day of..... Auguste A. D. 19.44 and such petitio 


(Year) 


having by an order of court been duly set for hearing on the _rathyy of... august A. D.19.44 
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county of 020 Francisco cose and it appearing that on the Sth 


MARGIN RESERVED FOR BINDING 


ig MN iy IB Z90T , _male child was bor 
(Yese) 


co. RS SO) {i ns, Le _ fath 
PAGE cS OT i mothe: 


thac the mime of said thid s___.__Tae FF Wook 0 
chat said birth has not been registered in conformity with the provisions of law in effect at the time of sai 
birth; and no one appearing at said hearing to oppose the making of this order: 


A.p..290L_, aHlal, child of the name of. Lee F. Fook oo 


(Year) 


was born to. pee Sung Keay 


WRITE PLAINLY WITH UNFADING INK 


oowese a rr 


SE 


“ee -Cie Vane county of. San rancis¢o-——— State oC alifornia........ 


Done in court this. 4th cg di in ea eee A.D. 1944. 


INSTRUMENT IS THO & 
ENDORSED | rH ORRECT COPY OF THE OR- THOS. M. FOLE 

\ IGINAL ON FILE IN MY OFFICE. »4 
GQ LE ED . ATTEST: Judge of the Superior Court 


—Betdre Gling QEDSTAF WARE insert in the certificate form below, as OF THE DATE OF YHE pinTH, the personal and statistic 
perticulare required for the records of che State Registrar of Vital Scatistics. Certified copies of the above order must 


z AUG 1 4 1944 Selivesed to the Local Peper € VGA istics and to che State Registrar of Vital Statistics. 


guna Gam 


on 


so] 


H 


A, 


4 


SAN 
COUNTY CLERK OF 
A Bh padbgy cee EX-OFFICIO CLERK OF 


F THE STATE OF 
pnt THE CITY ANO 


BATE Gaier! 


ne 
9 For 


t 
¢ 


» = « ; a ety 


sad 


Honorable Pischarge 


frost 


The Armp of the Gnited States 


T 
THE ARMY OF THE UNITED STATES, as a TESTIMONIAL OF HONEST 
AND FAITHFUL SERVICE, is hereby HONORABLY - DISCHARGED from the 
military service of the UNITED STATES by reason of tSection VIII, AR 615-360. 


Said | i 


in_.. san Francisco. ss ss in the State of... California aan 


When enlisted he was.41_6/12 years of age and by occupation a __Farm_laborer __ 


He had ____brown______ eyes, ___black ___ hair, __.__mdark __. complexion, and 
was. 5 feet _____54 inches in height. 
Given under my hand at Camp. Bark Texas ___. this 


oth day of __February __, one thousand nine hundred a Forty-three _ 


L Mbnaetande 


rio 1, 
Ife enant corer a Corps 


oe ‘i 


EXHIBIT 6 ~ sp 1300~60052~3 


arm Of ser’ 
{Lf discharged prior to expiration of service, give number, date, and sour soureo of order or full description 


W.D., A. G. O. Form No. 55 
April 20, 1941 


Insert , as, 3 2 
{ Insert Army serial number, grade, company, regiment, or service; as ‘1620302’; “‘Oorporal, compet) A, 1st Infaotry’’; “Sergeant, Quartermaster Oorps.’”’ 
hority therefor. 1610565 


<1 & 64 #. © ~ e 
-—ENLISTED RECORD - 
oe oc . OF 4 Se 

-o-ooonQ0K 2 ee Se .... 3 9392890... ess 

Bnitetader inducted, ___ September 23 ra at. Sacramento, to, california a 
Completed ............ oe years, .........4 2... months, ..........29........-- days service for longevity pay 
I eile, Ms. ile Se eT Pe 
———  .. .. Olfice of Nye Sinonce Offeer 

Ce as 
aes EE ee 
Sm ee ae Se A ae 
ee a 3 2a 
Noncommissioned officer: ..N€VET : —— - om a 
Qualification in arms:* Not. Armed cece ee ee eee 
Horsemanship: ...Not_mounted ______ Army specially: ...NOM@ 20 e eee eeee eee 
en EP ee 
ame of noncommissioned officers’ or special service school) 
Battles, engagements, skirmishes, sitet w Mone. ......... Parts Rn cinemas: ne 
Decorations, service medals citations: ..NOn@___............--..-.2---2222220ee 20222 enone ce eee eee eee ene 
Wounds received in service: _..NOM@ oe Pe cc ccc 
Date and result of smallpox vaccination:4 October 8, 1942. .Immune, 
Date of completion of all typhoid-paratyphoid oaccinations:*. November 18, 1942. 00 
Date and result of diphtheria immunity test (Schick): .. Non@.._.._.... 2.2222 .-22-222---eanenne nee eee 
Date of other vaccinations (specify vaccine used): * Tetanus Taxoid completes January Mis. 1943. — 
‘Physical condition when discharged: ° Good ~~ Married or single: Single 
Clemracter > _G2W S206 Meek (SFO once ee 
Remarks:* _No.time.lost undexrAW- W207... P “ie entitled to travel pay... 
an lap. = redhdue tion, 
DON HAN, DISH wi PERSONNEL ISSUED THIS THE. ee 


SPOEE- SIND DIST at pepe Ane ean nnn nnn ~~ nn — nnn nn cnn nnn nnn ADJUTANT 


Print cf Right Thumb 7 " 
‘ts, | Signature of soldier: EE ce Fone i 


AND, wOJG, AUS 
ees Chief, onl Pers ec 


1 mae date of induction only in case of Shee indacted under Selective Training and Service Act, 1940 (Bull. No. 25, W. D., 1940); in all other cases enter date 


awe 
Se ealistment give oot ae nt, or arm or service, with inclusive dates of service, grade, — number of days lost ynder AW 107 | 
bone So state), aie number of da and cause of retention in service for —— of the Achat Mag if an 
; "Give date of aualifeation, and pit eee, and and source of order announcing sam 


paragra| 40-21 
: Enter peri site of dete duty of enlisted men of the Regular Army Reserve and the Enlisted Reserve Corps and dates aim into Federal Service in the cas 
of members of the National Guard. 
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[Endorsed]: No. 11860. United States Circuit 
Court of Appeals for the Ninth Cireuit. Lee Fong 
Fook, Appellant. vs. I. F. Wixon, District Director, 
Immigration and Naturalization Service, Port of 
San Francisco, Appellee. Transcript of Record. 
Upon Appeals from the District Court of the United 
States for the Northern District of California, 
Southern Division. 


Filed February 17, 1948. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Cireuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11860 


In the Matter of 


LEE FONG FOOK, 
On Habeas Corpus. 


STATEMENT OF POINTS ON WHICH AP- 
PHLLANT INTENDS TO RELY "ON THE 
APPHAL 


Comes now Lee Fong Fook, appellant in the above 
entitled matter, threugh his attorney, G. C. Ringole, 
and states as his points on which he intends to rely 
on the appeal the following: 


1. ‘That the petition for write of habeas corpus 
on behalf of appellant should have been granted 
and appellant, Lee Fong Fook, absolutely dis- 
charged from the custody of Respondent I. F. 
Wixson, District Director, Immigration and Nat- 
uralization Service, San Francisco, California, with- 
out. day. 

2, ‘Vhat the final judgment of the Superior Court 
of the State of California in and for the City and 
County of San Francisco in favor of appellant find- 
ing, and decreeing that he was born in San Fran- 
eisco, California, on April 6, 1901, was and is ab- 
solutely binding and conclusive upon the Immigra- 
tion and Naturalization Service, and upon said 
Respondent and was and 1s binding and conclusive 
upon the District Court of the United States in and 
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for the Northern District of California, Southern 
Division. 

3. That Respondent, I. F. Wixson, District Di- 
rector, Immigration and Naturalization Service, 
San Francisco, California, was and is absolutely 
bound and concluded by said judgment of the 
Superior Court of the State of California in and 
for the City and County of San Francisco, finding 
and decreeing that appellant herein, Lee Fong Fook, 
was born in San Francisco, California, on April 6, 
1901, and that the said judgment is not only evi- 
dence of the time and place of birth of the said 
appellant, Lee Fong Fook, but is conclusive evi- 
dence of the time and place of birth of said appel- 
lant. 

4, That the full faith and credit clause of the 
Constitution extended to the Federal courts by 28 
U.8.C.A. Section 687, requires the Federal courts 
to give full faith and credit to said judgment of 
the Superior Court of the State of California in 
and for the City and County of San Francisco find- 
ing and decreecing that said Lee Fong Fook was 
born in San Francisco, California, on April 6, 1901. 

Do. ‘That said judgment of the Superior Court 
of the State of California in and for the City and 
County of San Francisco finding and decreeing that 
said appellant was born in San Francisco, Califor- 
nia, on April 6, 1901, removes appellant, Lee Fong 
Fook from the jurisdiction of said Respondent L. F. 
Wixson, District Director, Immigration and Nat- 
uralization Service, San Francisco, California, and 
that said Respondent, I. F. Wixson, District Direc- 


48 Lee Fong Fook vs. 


tor, Immigration and Naturalization Service, San 
Francisco, California, was and is without jurisdic- 
tion over said appellant and was and is without 
right or authority to detain him. 

6. That the Honorable District Court erred in 
not granting the petition of said appellant abso- 
lutely, and releasing him from the custody of said 
Respondent without day, and erred in holding that 
the judgment of the Superior Court of the State of 
California in and for the City and County of San 
Francisco finding and decreeing the place and date 
of birth of said appellant was not absolutely bind- 
ing and conclusive on the said Immigration and 
Naturalization Service and said Respondent and 
said Honorable Court, and in holding that Section 
687, 28 U.S.C.A. does not compel said Court to give 
full faith and credit to said judgment. 


/s/ G. C. RINGOLE, 
Attorney for Appellant. 


Receipt of a copy of the foregoing Statement of 
Points on Which Appellant Intends to Rely on the 
Appeal is hereby acknowledged this 17th day of 
February, 1948. 

FRANK J. HENNESSY, 
U.S. Attorney. - 


By /s/ 'T. SOLOMON. 


[Endorsed]: Filed Ieb. 17, 1948. 


